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NOTI CE
This opinion is subject to further editing and

modification. The final version will appear in
the bound volume of the official reports.
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Ltd., a Mayo Regional Practice, and
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REVI EW of a decision of the Court of Appeals. Affirned.

11 SH RLEY S. ABRAHAMSON, CHI EF JUSTI CE. This is a
review of a published opinion of the court of appeals, Brown v.
Di bbel |, 220 Ws. 2d 200, 582 N.W2d 134 (Ct. App. 1998). The
Circuit Court for Trenpealeau County, John A Danon, Judge,
entered judgnent in favor of Marlene Brown and her husband Kurt
Brown agai nst David G Di bbel |, M del fort Cinic, Ltd.,

Physi ci ans I nsurance Conpany of Wsconsin and Wsconsin Patients
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Conpensati on Fund.*? The court of appeals concluded that the
circuit court had erred and remanded the cause for a new trial.

12 Marl ene Brown and her husband, Kurt Brown, referred to
collectively as the plaintiffs, allege that Ms. Brown sustained
injuries as a result of Dr. David G Dibbell's violation of the
W sconsin infornmed consent statute, Ws. Stat. 8§ 448.30 (1993-
94) .7 The plaintiffs sued Dr. Dibbell; the Mdelfort dinic,
Ltd., which enployed Dr. Dibbell; their joint insurer, Physicians
| nsurance Conpany of Wsconsin; and the Wsconsin Patients
Conpensation Fund, referred to collectively as the defendants.?

13 Two issues are presented in this informed consent
action. The first issue is whether the circuit court erred in
instructing the jury that Ms. Brown may be found contributorily
negligent under Ws. Stat. § 448. 30. The jury found that Ms.
Brown was contributorily negligent, that is, she failed to
exercise ordinary care with regard to her own health and well -
bei ng.

14  The second issue is whether the circuit court erred in

failing to instruct the jury about defenses asserted by Dr.

! The plaintiffs sued a second physician, Dr. Steven D.
Johnson. The jury found that he was not causally negligent for
Ms. Brown's injuries. Dr. Johnson and the conpanion parties,
Meridian Resource Corporation on behalf of Benefit Pl an
Adm nistrators Co., and Wsconsin Physicians Service-Mdicare
Part B, are not parties to this review

Neither the plaintiffs nor the defendants sought review of
the jury's findings on danmages.

2 Al subsequent references to the Wsconsin Statutes wll
be to the 1993-94 versi on unl ess ot herwi se not ed.

® The Wsconsin Patients Conpensation Fund no | onger has any
financial interest in the outcone of the case but filed an am cus
brief arguing that a patient not be insulated from the
consequences of his or her own negligence.

2



No. 97-2181
Di bbell under Ws. Stat. 8§ 448. 30. The jury found Dr. D bbel

negligent with respect to obtaining Ms. Brown's infornmed consent
to the surgery.

15 As to the first issue, we conclude that as a genera
rule patients have a duty to exercise ordinary care for their own
health and wel | -being and that contributory negligence may, under
certain circunstances, be a defense in an infornmed consent
action. We agree, however, wth the court of appeals that the
very patient-doctor relation assunmes trust and confidence on the
part of the patient and that it would require an unusual set of
facts to render a patient guilty of contributory negligence when
the patient relies on the doctor.

16 The nore difficult question then is to define the
di nensions of a patient's duty to exercise ordinary care for the
patient's health and well-being under Ws. Stat. § 448. 30. The
record in this case presents three aspects of a patient's duty.?

W examne each in turn and conclude that the circuit court
erred in not tailoring the pattern jury instruction on
contributory negligence as we describe bel ow.

17 (1) A patient's duty to exercise ordinary care in an
informed consent action includes a patient's duty to tell the
truth and give conplete and accurate information about personal
famly and nmedical histories to a doctor to the extent possible
in response to the doctor's requests for information when the

requested information is material to the doctor's duty prescribed

* The court of appeals noted that "we perceive defining the
di rensions of a patient's duty in an infornmed consent case to be
a virtually inpossible task.”" Brown v. D bbell, 220 Ws. 2d 200,
207, 582 N.W2d 134 (Ct. App. 1998).

3
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in Ws. Stat. 8§ 448.30. The jury should have been so instructed
in the present case.

18 (2) A patient's duty to exercise ordinary care in an
i nformed consent action generally does not inpose on the patient
an affirmative duty to ascertain the truth or conpl eteness of the
information presented by the doctor; to ask questions of the
doctor; or to independently seek information when a reasonable
person woul d want such information. W conclude that a patient
usually has the right to rely on the professional skills and
know edge of a doctor. W do not conclude, however, that a
patient may never be contributorily negligent for failing to take
such steps. W nerely conclude that it would require a very
extraordinary fact situation for a jury to be instructed that a
patient may be found contributorily negligent for relying on the
information presented by the doctor, for failing to ask the
doctor for information or for failing to independently seek
information. The evidence does not place this case in the realm
of the extraordinary.

19 (3) A patient does not, except in a very extraordinary
fact situation, fail to exercise ordinary care for her health or
wel |l -being in an infornmed consent action when the patient chooses
a viable nedical node of treatnent presented by a doctor. The
evidence does not place this case in the realm of the
extraordi nary.

10 As to the second issue presented in this case, we
conclude that the circuit court erred in refusing to grant
defendants' notion to instruct the jury about defenses set forth
in Ws. Stat. 8 448.30, when evidence suggesting such defenses

was presented.
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11 W affirmthe decision of the court of appeals that the
cause be remanded to the circuit court for a new trial, but our

rationale is different fromthat of the court of appeals.

112 These are the relevant facts for review At age 36,
Mar | ene Brown sought the advice of her doctor, Dr. RP. Afuth of
the Mdelfort Cinic, for his opinion about a lunp in her right
br east . Dr. Alfuth examned Ms. Brown and felt a possible cyst
in her right breast. He decided to obtain a mammobgram and,
because Ms. Brown had saline breast inplants, sent her for a
consultation with Dr. David Dibbell, a reconstructive surgeon at
the Mdelfort dinic who was famliar with examning patients
with breast inplants.

113 On June 17, 1993, Dr. Perry L. Kyser, a radiologist at
the Mdelfort Cinic, reported that Ms. Brown's mamobgram showed
a possible density in her right br east, t hat clinical
confirmation was recommended, and that if clinical exam nation
revealed no palpable abnormality in the right breast, then

"followup of the right breast only in 6 nonths [was] suggested."

14 On August 30, 1993, M. Brown consulted wth Dr.
Di bbel I . At trial, Dr. D bbell testified that at this first
consultation with Ms. Brown he reassured her that the lunp she
detected was actually a portion of her inplant. Ms. Brown told
him that her twin sister had died three years previously from
breast cancer, that her nother also had breast cancer, and that

she had nultiple other female relatives with the disease. He
5
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testified that he explained to Ms. Brown that she was at "high
ri sk" for devel opi ng breast cancer because of her famly history,
but that there was nothing to indicate that she had cancer. Dr.
Di bbell also testified that M. Brown repeatedly asked about
treatment options despite his insistence that the discussion was
premature until after he had consulted with the radiol ogists.
Dr. Dibbell stated that he reluctantly discussed with M. Brown
the option of elective bilateral nmastectomes because of her
remar kable fear of developing breast cancer, her significant
famly history of the disease and the difficulty of assessing the
| unp because of her breast inplants.

115 Dr. D bbell testified that shortly after this first
consultation with Ms. Brown, he consulted with Dr. Kyser and
another radiologist at the Mdelfort dinic. According to Dr.
Di bbell's testinony, the radiologists told himthat they did not
consider the lesion to be suspicious and that therefore it was
reasonable to wait six nonths and take another mammogram of her
ri ght breast. He also testified that the radiologists told him
that biopsy by "needle localization”™ was not nedically indicated
because the needle mght puncture her inplant and that the
procedure was otherw se futile because the lesion could not be
| ocal i zed by touch.

116 On Septenber 9, 1993, Dr. Dibbell saw Ms. Brown for a
foll owup exam nati on. Dr. Dibbell physically re-exam ned M.
Brown's right breast and again concluded that he felt nothing
particularly suspicious. Dr. D bbell testified that he spent 40
mnutes at the Septenber 9, 1993, consultation and discussed
treatment options wth M. Brown. He stated that these

di scussions included the radiologists' opinions that it was
6
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reasonable to wait for six nonths and that needle |ocalization
was not appropriate. Dr. Dibbell also testified that M. Brown
refused the option of waiting for six nonths and then taking
anot her mamogram because of her intense fear of devel oping
breast cancer. He explained to her that if she felt she had to
do sonething, prophylactic bilateral nastectom es nade better
sense than many inconcl usive bi opsies.

17 On Septenber 15, 1993, M. Brown consulted with Dr.
Johnson, a surgeon at Mdelfort Cinic, who testified that Ms.
Brown told him her twin sister, her nother and two aunts had
breast cancer. Dr. Johnson testified that he told Ms. Brown that
she was in a high risk category of devel opi ng breast cancer. Dr.
Johnson testified that he informed Ms. Brown that he considered
her two treatnent options to be either a repeat manmmogramin siXx
nmont hs or prophyl actic mastectom es.

118 On Novenber 1, 1993, Dr. D bbell conducted a pre-
operative history and physical exam nation of M. Brown. In his
testinmony, Dr. Dibbell stated that during this consultation he
again advised Ms. Brown that there was no evidence that she had
cancer and that her breasts would be smaller as a result of the
surgery. He said he advised her that this was a significant
surgi cal procedure requiring general anesthesi a.

119 On Novenber 3, 1993, Dr. Dibbell again spoke with M.
Brown i medi ately before her surgery. He testified at trial that
he again reassured her that she did not have cancer, that if an
i npl ant broke he would replace it with a new one and that he
woul d do everything possible to mnimze her pain and ensure her

safety and confort during surgery.
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120 Ms. Brown testified that Dr. Dibbell never informed her
that the radiologists had found nothing wong with her right
breast and that they had recommended a treatnent plan of a
foll owup manmogram in six nonths. She also testified that Dr.
Di bbell never discussed with her the option of seeking a biopsy
by needle |ocalization or any other alternative treatnent plan.
Ms. Brown also testified that neither Dr. D bbell nor Dr. Johnson
could tell her whether she had breast cancer, but that they did
tell her there was a high risk of her devel opi ng breast cancer
and that bilateral nastectomes were the best way to reduce the
risk.

121 Followi ng surgery, V5. Brown experienced several
problenms including scarred breasts, asymetrical nipples and
areola, loss of sensation in her breasts, and other problens
requi ring addi ti onal surgeries.

22 On February 25, 1995, the plaintiffs comenced this
action alleging that Dr. Dibbell and Dr. Johnson had violated
their duties under Ws. Stat. 8§ 448.30 by failing to properly
disclose to Ms. Brown the risks of, the possible alternatives to
and the disadvantages of bilateral mastectomies, and by failing
to advise Ms. Brown accurately of her post-operative appearance.
The plaintiffs clained that Dr. D bbell never discussed with M.
Brown treatnent options such as continued manmmograns or waiting
six nonths; that he incorrectly represented to her that the
bilateral mastectom es would prevent the devel opnment of Dbreast
cancer; that he never told her or quantified her exact risk of
devel opi ng breast cancer; and that he repeatedly reassured her

that wth postoperative reconstruction she would be as
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cosnetically pleasing in appearance as she had been prior to the
mast ect om es.

123 The plaintiffs also brought nedical malpractice clains
against Dr. Dibbell and Dr. Johnson alleging that they were
negligent in their duties as doctors for deciding to perform and
then performng the bilateral mastectom es. Wth regard to the
| osses sustained by M. Brown, the plaintiffs asserted a claim
for loss of consortium society and conpanionship due to the
injuries sustained by Ms. Brown.’

124 The jury found that Dr. Dibbell was negligent in
obtaining Ms. Brown's consent to surgery; that Dr. Johnson was
not negligent in obtaining Ms. Brown's consent to surgery; that
nei ther doctor was negligent in rendering nedical care to M.
Br own; and that a reasonable patient in V. Brown' s
circunstances, if adequately informed, would have refused to
undergo the surgery that was perforned.?® The jury awarded
$150,000 in damages to Ms. Brown and $15,000 to M. Brown. The
jury, however, also found that Ms. Brown was causally negligent
for failing to exercise ordinary care with respect to her own
health and well -being. The jury apportioned 50% causa

negl i gence each to Dr. Dibbell and Ms. Brown.

> The plaintiffs further alleged that M. Brown suffered
severe and catastrophic injuries, including severe tenporary and

per manent i njuries; pain and suffering; disability;
di sfigurement; and loss of enjoynment of Ilife. They further
alleged that she would experience great pain, suffering,
disability, disfigurenent and |loss of enjoynent of life in the
future. In addition, the plaintiffs alleged that M. Brown

incurred and would continue to incur substantial medical,
hospital, drug and nursing expenses and m scellaneous related
expenses, as well as |ost wages and | oss of earning capacity.

® The clains against Dr. Johnson and the medical mal practice
claimagainst Dr. D bbell are not at issue in this appeal.

9
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25 The parties brought several post-verdict notions.
Anmong these were the plaintiffs' challenge to the jury finding of
Ms. Brown's contributory negligence and the defendants' notion
for a new trial on the ground that the circuit court refused to
instruct the jury on the defendants' proposed jury instructions
on various defenses. The circuit court denied these post-verdict
not i ons. The court of appeals reversed the judgnent of the
circuit court and remanded the cause to the circuit court for a

new trial.

26 The first issue is whether the circuit court erred in
instructing the jury that Ms. Brown may be found contributorily
negligent in this infornmed consent action under Ws. Stat.
8 448.30 (1993-94). Contributory negligence is conduct by an
injured party that falls below the standard to which a reasonably
prudent person in that injured party's position should conform
for his or her own protection and that is a legally contributing
cause of the injured party's harm

27 The circuit court gave the jury the pattern instruction
on contributory negligence, which is a general instruction about
failing to exercise ordinary care. The jury found Dr. Dibbel
negligent and Ms. Brown contributorily negligent. It attributed
50% of the causal negligence to Dr. Dibbell with respect to
obtaining Ms. Brown's infornmed consent to the surgery and 50% to
Ms. Brown with respect to exercising ordinary care for her own

heal th and wel | - bei ng.

10
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128 The <court of appeals examned various aspects of
contributory negligence raised by the evidence in the record
The court of appeals held in the context of Ws. Stat. § 448.30
that a patient would not be contributorily negligent by failing
to investigate or question information provided by a doctor or to
seek quantification of information about the risks involved in a
particul ar treatnent option. The court of appeals concluded that
in all but the nost extraordinary instance, a patient could not
be found contributorily negligent by consenting to a treatnent or
procedure that a doctor presents as a viable option.” The court
of appeals did not view the evidence in this case as presenting
any such extraordinary instance. Finally, the court of appeals
concluded that the evidence in the record does not sustain the
jury's verdict that Ms. Brown was contributorily negligent.

129 The availability and nature of a defense of
contributory negligence are questions of law that this court
consi ders independent of the decisions of the circuit court and
court of appeals, but benefiting fromtheir anal yses.

130 To answer the question presented about the role of
contributory negligence in an infornmed consent action, we turn
first to the informed consent statute, Ws. Stat. 8§ 448.30, which
provides that "any physician who treats a patient shall inform
the patient about the availability of all alternate viable

medi cal nodes of treatment and about the benefits and risks of

" The court of appeals opinion is anbi guous because it can
also be read as saying that the court of appeals hesitates to
decl are an absolute rule that a patient can never be negligent by
failing to make sufficient inquiries of a doctor.

11
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these treatnents.” Wsconsin Stat. 8 448.30 in its entirety

provi des as foll ows:

448.30 Information on alternate nodes of treatnent.
Any physician who treats a patient shall inform the
patient about the availability of all alternate, viable
medi cal nodes of treatnent and about the benefits and
risks of these treatnents. The physician's duty to
informthe patient under this section does not require
di scl osure of:

(1) Information beyond what a reasonably well -
qualified physician in a simlar nedical classification
woul d know.

(2) Detailed technical information that in al
probability a patient woul d not understand.

(3) Risks apparent or known to the patient.

(4) Extrenely renote possibilities that m ght
falsely or detrinmentally alarmthe patient.

(5 Information in energencies where failure to
provide treatnment would be nore harnful to the patient
t han treatnent.

(6) Information in cases where the patient is

i ncapabl e of consenti ng.

131 The i nf or ned consent statute S si |l ent about
contributory negligence. An action alleging a doctor's failure
to adequately inform a patient is, however, grounded on a
negligence theory of liability. Contributory negligence is
generally a defense in an action based on a negligence theory of
liability.

132 The doctrine of infornmed consent focuses on the

reasonabl eness of a doctor's disclosure.® The standard regarding

8 Johnson v. Kokenpor, 199 Ws. 2d 615, 629, 545 N.W2d 495
(1996); WMartin v. R chards, 192 Ws. 2d 156, 171, 531 Nw2d 70
(1995); Trogun v. Fruchtman, 58 Ws. 2d 569, 600, 207 N.W2d 297
(1973).

12
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what a doctor nust disclose is described as "the prudent patient
standard. " To fulfill the doctor's duty under Ws. Stat.
8§ 448.30 a doctor must provide information that a reasonable
person in the patient's position would want to know in order to
make an informed decision with respect to the alternative choices
of treatnents or procedures. That information includes "an
assessnment of and conmmunication regarding 'the gravity of the
patient's condition, the probabilities of success, and any
alternative treatnment or procedures if such are reasonably

appropriate."" Johnson v. Kokenpor, 199 Ws. 2d 615, 632, 545

N. W2d 495 (1996) (quoting Scaria v. St. Paul Fire & Marine Ins.

Co., 68 Ws. 2d 1, 11, 227 N.W2d 647 (1975)).° "The information
that is reasonably necessary for a patient to make an inforned
decision regarding treatnment wll vary from case to case."

Martin . Ri char ds, 192 Ws. 2d 156, 175, 545 N W2d 495

(1996) . 1°

® See also Martin, 192 Ws. 2d at 174. As the court stated
in Scaria v. St. Paul Fire & Marine Ins. Co., 68 Ws. 2d 1, 13,
227 N.W2d 647 (1975):

In short, the duty of the doctor is to make such
di scl osures as appear reasonably necessary under
circunstances then existing to enable a reasonable
person under the sane or simlar circunstances
confronting the patient at the tinme of disclosure to
intelligently exercise his right to consent or to
refuse the treatnent or procedure proposed.

' The circuit court gave the jury the followi ng instruction
on i nfornmed consent based on Ws JI—-€Civil § 1023.2 ("Ml practi ce:
| nf ormed Consent"):

A physician who proposes to perform an operation
must make such disclosures as will enable a reasonable
person under the circunstances confronting the patient
to exercise the patient's right to consent to, or to
refuse, the operation proposed.

13



133 There is

negl i gence

that the circuit

No. 97-2181

little authority on the role of contributory

in inforned consent actions. The plaintiffs assert

court erred in giving the jury the pattern jury

instruction on contributory negligence.' They ask this court to

The doctor's disclosure nust be sufficient to
a reasonable person, situated as was the

enabl e
patient,
condi ti on,

to understand: his or her existing physica
the risks to his or her life or health which

the operation inposes, and the purposes and advant ages
of the operation.

The doctor nust inform the patient whether the

operation

ci rcunst ances
al ternate procedures approved by the nedical profession
are available, what the outlook is for success or

failure of
i nher ent

1 The circuit
on contributory
("Contributory Negligence: Defined"):

proposed is ordinarily perfornmed in the

confronting t he patient, whet her

each alternate procedure, and the risks
in each alternate procedure.

court gave the jury the following instruction
negligence based on Ws JI-€vil § 1007

Every person in all situations has a duty to
exercise ordinary care for his or her own safety. This
does not nean

to avoid

that a person is required at all hazards

injury, a person nust, however, exercise

ordinary care to take precautions to avoid injury to
hi msel f or her

sel f.

To be free of negligence, a person nust exercise
ordinary care in choosing his or her course of conduct
and in the pursuit of that choice. A person is not
guilty of negligence in making a choice of conduct if
t he person has no know edge that one course of conduct
carries a greater hazard than another, provided that

such

| ack of

know edge is not the result of the

person's failure to exercise ordinary care.

On the basis of this instruction, the jury answered "yes" to
the followng question presented in the special verdict form

"Was the plaintiff,

own health and wel |l

Marl ene Brown, negligent in respect to her
bei ng?"

Wth regard to this instruction, the circuit court made the
foll ow ng conments on the record:

[ J] ust

assune

that the Doctor did not give enough

information to the person. . . . At the sane tine, |

14
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reverse the jury verdict regarding M. Brown's contributory
negligence and to hold that Ms. Brown could not, as a matter of
| aw, be found contributorily negligent.

134 The defendants, on the other hand, argue that the
circuit court's instruction on contributory negligence was
correct. They ask this court to reverse the court of appeals
decision and reinstate the jury verdict finding M. Brown
contributorily negligent.

135 The defendants argue that the doctrine of contributory
negligence applies to all negligence cases and that because
i nformed consent actions are based on negligence liability, the
doctrine of contributory negligence applies to informed consent
actions. They contend that no exception to the applicability of
contributory negligence exists in Ws. Stat. 8 448.30, and this
court should not read an exception into that statute. They rely
on the Wsconsin Cvil Jury Instruction Commttee, which

recogni zes the applicability of conparative negligence principles

in its cooment to the infornmed consent jury instruction. The
comment states that "if there is a question of conparative
negligence, use the form of Ws. JI-Cvil 3290." Ws JI-CGvi

1023.2 (1998). In sum the defendants argue that a doctor's

statutory duty to inform a patient does not obviate a patient's

duty to exercise ordinary care for his or her own health and

think there's an argunent that—+ don't know if it's
valuable, but it's possible that sonebody could say,
well, | consented to this operation. | went ahead and
| et himdo surgery because it's a two-person thing, and
| . . . didn't bother even being informed about it

properly ahead of tinme. . . . The patient still has a
duty of ordinary care to look out for her own well-
being . . . . [I]f she did consent to the surgery

wi t hout proper information, which is alleged, then she
maybe did not exercise ordinary care for herself.
15
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wel |l -being; rather a doctor and a patient have a joint
responsibility to ensure that informed consent is obtained.

136 We agree with the defendants that patients have a duty
to exercise ordinary care for their own health and well-being;
that contributory negligence, as a general rule, is an avail able
defense in suits based on negligence; and that contributory
negl i gence may, under certain circunstances, be a defense in an
informed consent action because the action is based on
negl i gence. W thus recognize that a patient bringing an
informed consent action is not exenpt fromthe duty to exercise
ordinary care for his or her own health and well-being. W also
agree, however, wth the court of appeals that the very patient-
doctor relation assunes trust and confidence on the part of the
patient and that it would require an unusual set of facts to
render a patient guilty of contributory negligence when the
patient relies on the doctor.

137 The nore difficult question then is how to define the
di nensions of a patient's duty to exercise ordinary care for the
patient's health and well-being under Ws. Stat. § 448. 30. I n
ot her words, we nust determ ne what conduct by a patient m ght
constitute contributory negligence in an infornmed consent action.

138 More specifically, as we stated previously, the record
in this case presents three aspects of a patient's duty to
exercise ordinary care for the patient's health and well -bei ng.
The three aspects of a patient's duty to exercise ordinary care
are as foll ows:

139 (1) Wiether a patient's duty to exercise ordinary care
in an informed consent action includes a patient's duty to tel

the truth and give conplete and accurate information about
16
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personal, famly and nedical histories to the doctor to the
extent possible in response to the doctor's requests for
information when the requested information is material to the
doctor's duty prescribed in Ws. Stat. § 448. 30. The court of
appeal s did not address this question.

140 (2) Wiether a patient's duty to exercise ordinary care
in an informed consent action inposes an affirmative duty on the
patient to ascertain the truth or conpl eteness of the information
presented by the doctor; to ask questions of the doctor; or to
i ndependently seek information when a reasonable patient would
want such information

141 (3) \Whether a patient fails to exercise ordinary care
for her health and well-being in an informed consent action when
the patient chooses a viable nedical node of treatnent presented
by a doctor.

42 We exam ne each of these aspects of a patient's duty to
exercise ordinary care in turn and conclude that the circuit
court erred in not tailoring the pattern jury instruction about
contributory negligence as we descri be bel ow

(1)

43 The defendants urge that a patient's duty to exercise
ordinary care in an informed consent action includes the
patient's telling the truth to the doctor and giving conplete and
accurate information when the doctor asks about nmateria
personal, family and nedical histories.* They contend that the
jury could have concluded that Ms. Brown falsely told the doctors

that her nother had breast cancer; that Dr. Dibbell's advice to

2 The court of appeals did not address this issue.
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Ms. Brown that she had a high risk of devel oping breast cancer
was based at least in part on Ms. Brown's m srepresentation; and
that therefore the msrepresentation constituted negligence
contributing to her injury.

144 A patient is usually the primary source of information
about the patient's material personal, famly and nedical
hi stories. If a doctor is to provide a patient with the
information required by Ws. Stat. 8§ 448.30, it is inperative
that in response to a doctor's nmaterial questions a patient
provide information that is as conplete and accurate as possible
under the circunstances. W therefore conclude that for patients
to exercise ordinary care, they nust tell the truth and give
conplete and accurate information about personal, famly and
medi cal histories to a doctor to the extent possible in response
to the doctor's requests for information when the requested
information is material to a doctor's duty as prescribed by
8§ 448.30 and that a patient's breach of that duty mght, under
certain circunstances, constitute contributory negligence. '

145 We therefore conclude that the circuit court in the
present case should have given the jury an instruction on
contributory negligence tailored to Ms. Brown's duty to exercise
ordinary care in providing conplete and accurate information to
her doctors in response to their questions concerning personal
famly and nmedical histories material to their duties prescribed

in Ws. Stat. 8 448. 30.

3 W do not address whether a patient's duty to exercise
ordinary care requires the patient to volunteer information or to
spont aneously advise the doctor of material personal, famly or
medi cal histories that the patient reasonably knows should be
di scl osed.
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(2)

46 The defendants urge that a patient's duty to exercise
ordinary care in an inforned consent action inposes an
affirmative duty on a patient to ascertain the truth or
conpl eteness of the information presented by the doctor; to ask
guestions of the doctor; and to independently seek information
when a reasonable patient would want to have such information
They contend that a jury may find a patient contributorily
negligent if a reasonable patient would want to know certain
information and the patient did not ask the doctor for that
information or did not independently seek it out.

47 The defendants contend that the jury could have found
Ms. Brown contributorily negligent because she failed to ask for
brochures about mastectom es or phot ographs show ng what patients
look like after this kind of surgery. According to the
def endants, the jury could have found that a reasonable person in
Ms. Brown's position would take these nmeasures to ensure that she
had enough information to make an inforned deci sion.

148 The defendants also assert that the jury could have
found Ms. Brown contributorily negligent for failing to ask the
doctor for nore information about her risk of devel oping cancer.

They contend that a reasonable person in Ms. Brown's position
who had been told she had a high risk of devel opi ng breast cancer
woul d have asked about the statistical chance of devel oping
breast cancer so she could rmake an informed deci sion.

49 According to the plaintiffs, the defendants' position
on contributory negligence is nothing nore than an attenpt to

make patients cure the shortcomngs of their doctors and to
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transforma doctor's duty to informthe patient into a patient's
duty to seek information.

150 The rationale wunderlying the doctrine of infornmed
consent and a doctor's duty to informa patient is that a patient
has a right to decide whether to consent to or refuse a proposed
course of treatnent. A patient cannot neke an infornmed decision
unl ess a doctor discloses information material to the patient's
deci si on. * Thus we conclude that generally in an informed
consent action, a patient's duty to exercise ordinary care does
not inpose on the patient an affirmative duty to ascertain the
truth or conpl eteness of the information presented by the doctor;
nor does a patient have an affirmative duty to ask questions or
i ndependently seek information.

151 We agree with the plaintiffs and the court of appeals
that in nost cases it is illogical and contrary to the concept of
informed consent to place on patients the burden of asking
guestions of their doctors or engaging in their own independent
research. It is the doctor who possesses nedical know edge and
skills and who has the affirmative duty under Ws. Stat. § 448. 30

both to determ ne what a reasonable patient in the position of
Ms. Brown would want to know and to provide that material
information. The informed consent statute speaks solely in terns
of the doctor's duty to disclose and discuss information related
to treatnent options and risks. The infornmed consent statute
recogni zes that a patient is not in a position to know treatnent
options and risks and, if unaided, is unable to nake an inforned

deci si on.

¥ Martin, 192 Ws. 2d at 174: Scaria, 68 Ws. 2d at 12-13.
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52 For these reasons, we conclude that as a general rule a
jury should not be instructed that a patient can be found
contributorily negligent for failing to ask questions or for
failing to undertake independent research. A patient's duty to
exercise ordinary care generally does not enconpass a duty to
ascertain the truth or the conpleteness of the information
presented by a doctor. Requiring patients either to ask
questions or to independently seek information would erode a
doctor's duty to obtain infornmed consent.

153 We do not conclude, however, that a patient may never
be contributorily negligent for failing to seek information. It
woul d, however, require a very extraordinary fact situation to
render a patient contributorily negligent when the patient
accepts and trusts the information a doctor provides, because
ordinarily a patient may rely on the know edge and skills of a
doct or. The evidence does not place the present case in the
real mof the extraordinary.

(3)

154 The defendants urge that a patient's duty to exercise
ordinary care in an informed consent action requires that a
patient make a reasonable choice anong the alternative viable
medi cal nodes of treatnent presented by a doctor. According to
the defendants, a jury nmay find a patient contributorily
negligent for choosing a viable node of treatnment presented by a
doctor when that treatnment contravenes the patient's concerns.

155 In this case, the defendants argue that M. Brown was
presented with two viable nedical nodes of treatnment: surgery or
periodi c nmamograns. The surgery was highly disfiguring;

periodi c mamograns would involve no disfigurenent. Thus the
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defendants contend that M. Brown was contributorily negligent
for proceeding with bilateral mastectom es, the nost disfiguring
and cosnetically displeasing treatnent alternative, when she was
very concerned about her appearance and placed trenmendous
i nportance on the size and shape of her breasts. According to
the defendants, the jury could have concluded that, on these
facts, Ms. Brown's choice of surgery constituted contributory
negl i gence.

156 The plaintiffs respond that a patient cannot be held
contributorily negligent sinply for consenting to a viable
medi cal node of treatnment presented by a doctor. They argue that
the focus in an informed consent action is on a doctor's failure
to provide the information that would permit a patient to choose
anong the viable nedical nodes of treatnent and that a patient
cannot, as a matter of |law, be negligent for choosing a node of
medi cal treatnent presented by a doctor as viable.

157 W agree with the plaintiffs and hold, as did the court
of appeals, that except in a very extraordinary fact situation, a
patient is not contributorily negligent for choosing a viable
medi cal node of treatnment presented by a doctor. See Brown, 220
Ws. 2d at 206-7. The evidence does not place this case in the

real mof the extraordinary.

22



No. 97-2181

158 The plaintiffs assert that the court of appeals erred
in holding that the <circuit court should have given jury
instructions on defenses asserted by the defendants. The circuit
court refused to grant the defendants' requests for the foll ow ng
two jury instructions: (1) a jury instruction on the provisions
of Ws. Stat. 8 448.30 that relieve a doctor of the duty to
inform the patient of certain information; and (2) a jury
instruction consisting of the optional fourth paragraph of the
pattern jury instruction on inforned consent, Ws JI-Cvil
1023. 2.

159 The plaintiffs contend that the circuit court correctly
refused to instruct the jury on these defenses because no
evi dence was presented at trial that raised these defenses. They
further contend that the court of appeals erred in ordering a new
trial on the ground that it was prejudicial error for the circuit
court to refuse to give these jury instructions.

160 The court of appeals explained its holding on the jury

instruction issue as foll ows:

We conclude that the court should have instructed the
jury on the applicable exceptions to Dr. Dibbell's
informed consent duty because the jury was probably
msled as to the scope of the doctor's duty under the
informed consent statute. Specifically, the jury
shoul d have been charged with both the fourth paragraph
of Ws. JI-Cvil 1023.2 and the appropriate statutory
exceptions wunder § 448.30, Stats., because neither
necessarily subsunes t he ot her. The record
denonstrates that D bbell put forth evidence explaining
why he declined to provide certain information to
Br own.

Brown, 220 Ws. 2d at 211-12.
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161 The ultimate resolution of whether a particular
instruction is appropriate turns on a review of the evidence.

Johnson v. State, 85 Ws. 2d 22, 28, 270 N.wW2d 153 (1978)

Accordingly, this court has held it to be error for a circuit
court to refuse to instruct the jury on an issue that the
evidence has raised, as well as for a circuit court to instruct

on an issue that the evidence has not raised. D.L. v. Huebner

110 Ws. 2d 581, 624, 329 N.W2d 890 (1983). However, where an
instruction is erroneous and tends to mslead or probably
msleads the jury, such msstatenment of the law constitutes

prejudicial error. Leahy v. Kenosha Menorial Hosp., 118 Ws. 2d

441, 452, 348 N.W2d 607 (Ct. App. 1984).

162 We therefore review the record in this case to
determ ne whet her these two requested jury instructions correctly
state the law and whether evidence was introduced that would
warrant the instructions requested by the defendants. See
Huebner, 110 Ws. 2d at 624.

163 Wsconsin Stat. 8§ 448.30 sets forth six types of
information that a doctor does not have the duty to disclose to a
patient. The defendants assert that the jury should have been
instructed that Dr. Dibbell was not required to disclose the
followng four types of information set forth in the statute.

Their proposed jury instruction read as foll ows:

The physician's duty to inform the patient . . . does
not require disclosure of:

(1) Information beyond what a reasonably well
qualified physician in a simlar nedical classification
woul d know;

(2) Detailed technical information that in all
probability a patient woul d not understand;
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(3) Risks apparent or known to the patient;

(4) Extrenely renote possibilities that mght falsely

or detrinentally alarmthe patient.

64 This requested jury instruction correctly states the
law, it repeats verbatim four of the express exceptions to
disclosure listed in Ws. Stat. § 448. 30. The circuit court
rejected these proposed jury instructions on the ground that none
of the statutory exceptions would apply to the facts as presented
at trial.

165 At trial, Dr. D bbell and other doctors testified that
they did not provide Ms. Brown with statistical information on
her risk of developing cancer because this information is
confusing and msleading to patients. The defendants contend
that Dr. Dibbell presented an arguably reasonabl e expl anation for
his failure to disclose such statistics to Ms. Brown and that
this evidence was sufficient for the circuit court to give the
jury the requested statutory instruction that a doctor need not
di scl ose detailed technical information that a patient would not
i kel y understand.

166 Further, Dr. D bbell testified at trial that the
description he gave Ms. Br own of t he mast ect ony
procedure¥%renoval of all breast tissue, the nipple and part of
the areol a%would convey to her that breast sensation would be
di m ni shed. According to the defendants, M. Brown nust have
been aware that she would suffer dimnished breast sensation
because after the surgery virtually none of her breast tissue
woul d remai n.

167 We hold, as did the court of appeals, that the defense
that the risk was apparent or known to Ms. Brown is a defense the
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jury could consider. As discussed previously, the plaintiffs
assert that Dr. Dibbell had failed in his duty of disclosure by
not advising M. Brown that after undergoing Dbilateral
mastectom es she would have dim nished breast sensation. We
hold, as did the court of appeals, that the evidence raised the
i ssue of whether this was a risk apparent or known to Ms. Brown.
See Ws. Stat. § 448.30(3). W hold, as did the court of
appeals, that the circuit court erred in not instructing the jury
on one or nore of the statutory defenses requested by the
defendants and that this error was prejudicial because the jury
was probably m sl ed about the scope of the defendants' duty under
t he informed consent statute.

168 At the close of evidence at trial, the defendants al so
asked the circuit court to include in the jury instructions the
optional fourth paragraph of the standard Wsconsin inforned
consent instruction, Ws JI-Cvil 1023.2. This paragraph
explains that a doctor may be justified in failing to make

di sclosures to a patient and reads as foll ows:

If the doctor cones forward and offers to you an
explanation as to why the doctor did not nmake a
particul ar disclosure or disclosures to the plaintiff,
and if such explanation satisfies you that it was
reasonable for the doctor not to have made such

di scl osures, then you will find that the defendant did
not fail in the duties owed by the doctor to the
patient.

169 The plaintiffs appear to contend that the six statutory
exceptions listed in Ws. St at. 8§ 448.30 are the only
expl anations a doctor may offer for not disclosing information to
a patient and therefore the optional fourth paragraph shoul d not

have been given.
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170 The defendants assert that an instruction on a non-
statutory defense should have been given in this case. They
poi nt out, for exanple, that the jury could have found that Dr.
Di bbell's explanation of his failure to provide Ms. Brown wth
statistical information on her risk of devel oping breast cancer
because the information would be m sleading and confusing was a
reasonabl e expl anati on for nondi sclosure from the perspective of
a patient, even if this court were to conclude that the
expl anation does not fit within the express exceptions set forth
in Ws. Stat. § 448. 30.

171 The duty to disclose varies from case to case and
"defies sinple definition," Johnson, 199 Ws. 2d at 639;
correspondi ngly, defenses may also vary. W are therefore
unw Il ling to hold that the legislature intended to categorically

limt the defenses available to a doctor to those set forth in

Ws. Stat. § 448. 30. A circuit court should, however, be
cautious about instructing on defenses beyond those the
| egi sl ature has expressly provided. It should give the jury an
instruction on defenses in addition to or in lieu of the

statutory provisions only when evidence of a specific explanation
for nondi sclosure has been offered at trial and should craft the
jury instruction to fit the evidence presented and the rule of
| aw descri bed bel ow.

172 The plaintiffs also argue that the optional fourth
paragraph of Ws JI-Cvil 1023.2 is a m sl eading statenent of the
law of infornmed consent. Specifically, they contend that the
fourth paragraph is m sl eading because it allows a jury to excuse

a doctor's breach of the duty to disclose if the doctor provides

any explanation that the jury considers reasonable.
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173 We agree with the plaintiffs that the optional fourth
paragraph of Ws JI-Cvil 1023.2 is msleading. The instruction
does not make clear, as it should, that the reasonabl eness of a
doctor's explanation for failure to disclose information nust be
measured from the perspective of what a reasonable person in the
patient's position would want to know. A doctor has an
affirmative duty to disclose information that a reasonabl e person
in the patient's position would want to know. *°

74 In other words, the optional fourth paragraph is
m sl eadi ng because it can be construed as stating that the
question of a doctor's failure to disclose information is to be
answered from the doctor's perspective. The paragraph states
that "if such explanation [provided by the doctor] satisfies you
that it was reasonable for the doctor not to have made such
di scl osures, you will find that the defendant did not fail in the
duties owed by the doctor to the patient.” Ws JI-Cvil 1023.2.

Determ ning the reasonableness of the nondisclosure from the
perspective of what a doctor believes should be disclosed,
instead of what a reasonable patient wants to know, is an
erroneous statenment of the |aw of infornmed consent.

175 An instruction should nmake clear that for a jury to
find that a doctor did not fail in the duty of disclosure owed by
the doctor to the patient, a doctor nust satisfy the jury that a
reasonabl e patient under the circunstances then existing would

not want to know the information the doctor failed to disclose.

1> Schreiber v. Physicians Ins. Co., 223 Ws. 2d 417, 427
588 N.W2d 26 (1999); Johnson, 199 Ws. 2d at 632; Mrtin, 192
Ws. 2d at 174; Scaria, 68 Ws. 2d at 12-13.
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176 In sunmary, we agree with the defendants, as did the
court of appeals, that the circuit court erred in refusing to
grant the defendants' notion to instruct the jury about defenses
set forth in Ws. Stat. 8§ 448.30, when evidence suggesting such
def enses was presented. We al so conclude that the |anguage of
the optional fourth paragraph of the infornmed consent jury
instruction, Ws JI-Gvil 1023.2, is msleading and should not
have been given in the form proposed by the defendants.

177 For the reasons set forth, we affirm the decision of
the court of appeals and remand the cause for a new trial.

By the Court.—JFhe decision of the court of appeals is

af firned.
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